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Dear Member
COUNCIL - THURSDAY, 15 NOVEMBER 2018

| am now able to enclose, for consideration at the Thursday, 15 November 2018 meeting
of the Council, the following reports that were unavailable when the agenda was printed.

Agenda No Item Page

4. Public question time (Pages 682 - 696)

Yours sincerely
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Clerk
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Agenda ltem 4

Torbay Council meeting 15" November 2018

Public Question/statement Paignton Neighbourhood Plan

My name is David Watts. I'm a resident of Paignton and the elected Chairman of the
Paignton Neighbourhood Forum. I'm also a National Neighbourhood Planning

Champion.

The journey we have travelled since 2011 has been truly remarkable. Even though
all 3 Neighbourhood Plans continue to be ‘Frontrunners’ nationally it has not been a
speedy process. There are now over 2,000 Forums producing Neighbourhood Plans
across the country and more than 400 have already passed referendum stage. The
average time from start to finish is just over 2 years. In our case it has taken more

than 7 years.

In part the delay has been due to size and complexity, but that’s not the whole story.
Our Forum continues to have the largest number of registered community members
than any other in the country - and is still growing. We have always seen the most
important objective to be ensuring the plan produced truly reflects the views of our

community.

As remarked by the Examiner in her report ‘Having examined the documents and
considered the focus of the Neighbourhood Plan | conclude that the consultation
process was robust, well conducted and recorded (p15) ... and the themes of the
plan have developed as a result of community consultation carried out and the

policies of the plan respond to those themes (p24 11.10)

Not in the agenda papers tonight is the statement she made at the Exploratory
Meeting held in public at Paignton Library on 10 May 2018, a copy of which is on the

Council’'s website. The Examiner commented:

“Having read the plan and the supporting documents | would like to congratulate the
Neighbourhood Forum and the community for producing a plan that seeks to push
the boundaries and introduce many innovations that other plans | have examined
have not. | am very aware of the amount of time, determination and hard work it
takes to get a neighbourhood plan to the examination stage. It's not for the faint

hearted .....”
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This acknowledgement is important to the Forum because the journey has been very

far from easy.

At times we have been seen as Nimby’s with no interest in supporting Paignton
moving forward. Nothing could be further from the truth. The commitment from our
community to securing truly balanced and sustainable development has been made
clear from the start.

On other occasions we have been seen as some kind of threat because of questions
we have legitimately raised. Again nothing could be further from the truth. Over the
last 7 years the Forum has developed many skills from collecting and analysing
information, navigating complex legislation, and how best to make use of limited
resources to ensure community engagement so that the plan proposals truly reflect
local needs, have community support and take fully into account all material

considerations.

We have now reached the post Examination stage where it is quite normal for
Examiner’s to recommend modifications to a neighbourhood plan to help ensure they
meet the Basic Conditions tests involved. Our plan has been no different. Apart
from 4 policies out of 27 we have accepted the Examiner’s suggestions and of the
remaining 4 we have arrived at alternatives with officers that retain the intent of the

originally submitted proposals whilst also meeting the Basic Condition requirements.

Our 7 year journey has brought us into many areas of genuine contention. Again this
is nothing unusual and is a situation that will continue. For example, the revised
National Planning Policy Framework has been challenged under Judicial Review on
the grounds that it has not been subjected to Strategic Environmental Assessment.
Concurrently, consultation has recently been commenced by the Government that
seeks views on the proposal to ignore the evidence from the Office of National
Statistics that housing requirements nationally are lower than previously thought.
More locally, research has recently been published for the whole of Devon, including
Torbay, that shows there is already an over provision in place to meet general

housing needs.

The point is, these are matters for the Local Plan to address in the Review that is

required to be completed by 10 December 2020. They are not matters for tonight.
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For tonight | am able to confirm the Paignton Neighbourhood Forum supports the
final list of modifications proposed in the Decision Statement at Appendix 2 as jointly

arrived at over the past 5 months.

Before ending, | wish to place on public record my personal thanks to every one of
our Forum members for the dedication, perseverance and very transparent and
inclusive way they have approached the task when dealing with quite difficult

situations over the past 7 years.

The Forum supports the recommendations set out in the covering report before you

this evening.
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Agenda Item 4
Appendix 1

Statement from the Torquay Neighbourhood Plan Forum

Our vision is to see Torquay the best place to live, work and visit in
the West Country.

Council officers and The Torquay Neighbourhood Plan Forum have
worked together to produce this substantially modified Plan.

The Plan is consistent with the intent of the originally submitted Plan
and is fully compliant with the strategic policies contained in the
Torbay Local Plan and national Planning policies.

We allocate the housing sites to exceed the strategic economic
ambitions within the Local Plan and help deliver affordable
housing for our communities.

We fully support regeneration while protecting unique rural
areas from urbanisation and our most cherished Local Green
Spaces.

We allocate job creation sites to promote our economic
success.

We give clarity to developers by making outcomes more
certain.

And last but not least we include expressions of ambition from
each Community Partnership in Torquay - a unique statement
of place and aspiration.

We ask you to support our communities, your communities and a
shared Plan for Torquay’s success.

Leon Butler, Chair Torquay Neighbourhood Plan Forum
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Agenda Item 4

Submission of Statement to Extraordinary Council MA@IDE DEchivA 8

From and On Behalf of the Waterside Area Residents’ Association

Introduction

My name is James Mitchell. | am a retired Royal Air Force Officer and Chartered Engineer.
I live with my wife in Waterside Road in Broadsands which is an area included within the
Brixham Peninsular Neighbourhood Plan - or the BPNP.

| wish to address the Committee on one of the BPNP Allocated Housing sites - referred to in
the Draft Plan as BH3-110 Waterside Quarry.

Discussion

| speak on behalf of myself and a number of neighbours who have tried unsuccessfully for
the past couple of years to challenge and remove this development proposal from the BPNP.
We have felt sufficiently agitated by this proposal and our frustrated dealings with the Forum
that we have formed an Informal ‘Waterside Area Residents Association’ with the aim of
“Protecting and Preserving the Waterside Area and Wildlife”. Something that we naively
thought the Neighbourhood Plan was meant to help achieve.

If the Neighbourhood Plan is meant to represent the wishes of the Neighbourhood then we
are the neighbours potentially most affected by the BH3-110 Waterside Quarry proposal and
this proposal is against our wishes.

If the Neighbourhood Plan is meant to protect the green and the wildlife then the BH3-110
Waterside Quarry proposal fundamentally fails to achieve that.

We welcome and publically support the fact that both the Independent Examiner and the
Torbay Council LPA have reached similar conclusions and recommendations that the BH3-
110 Waterside Quarry proposal should be deleted from the Plan - and only then should the
Plan be allowed to go to Referendum.

Conclusion

We invite the Committee to specifically note that the Independent Examiner said on page 35
of her report that: “The issues surrounding this allocation are multiple and complex. Some
are relevant to the neighbourhood plan process and examination and others are not.”

We also invite the Committee to specifically note Torbay Council LPA’s statement that: "The
Plan would not be lawful if these conditions are not met and the retention of the site could
bring proceedings for judicial review which could then compromise the Plan as a whole.”
We encourage the Committee to agree the conclusions and recommendations of both the

Independent Examiner and the Torbay Council LPA Officers to delete the BH3-110 Waterside
Quarry proposal from the Plan - and ogycg Ehe%%lgw the Plan to go to Referendum.



Agenda Item 4
Appendix 3

IN THE MATTER OF:

LAND AT INGLEWOOD (PREVIOUSLY KNOWN AS WHITE ROCK), BRIXHAM
ROAD, TORBAY

ADVICE

1 Tam asked to advise to Abacus Projects Limited (““Abacus”) in relation to their promotion
for residential development of land on the west side of the A3022 Brixham Road,
Goodrington (“the Site”).

2 | am familiar with the background to this matter have previously advised on divers

occasions since February 2017.

3 This advice is directed to a significant issue which has recently become manifest, namely,
the lawfulness of the process of promotion of the Brixham Peninsula Neighbourhood Plan
(BPNP”) before the district planning authority Torbay Council (“Torbay”). This involved
the roles played by Brixham Town Council (“BTC”) and Brixham Peninsula
Neighbourhood Forum (“BPNF”).

4 One matter that has emerged is a report prepared by Dave Chetwyn MRTPI of Urban Vision
CIC (“the DC/UV Report”) to support the negotiations between the neighbourhood forums
and Torbay on the proposed modifications to the neighbourhood plans. The DC/UV Report
concluded that the designation of BPNF was unlawful (see paragraph 3.1 therein). Upon
the basis of the material before me that appears correct. The authority to act in relation to
neighbourhood plans in areas where a parish council exists is set out in Sections 61F(1),
(2) and (4) which make three related provisions:

(1) A parish council can act if an area consists of or includes the whole or any part of the

area of the council.
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(2) A parish council can act if an area also includes the whole or any part of the area of
another parish council, with the consent of the other council.
(3) However, another organisation or body cannot act if the area consists of or includes the

whole or any part of the area of a parish council.

It is therefore clear that, where a parish council covers part of a neighbourhood area, the
only possible body with authority to act is that parish council. In consequence, BPNF could
not lawfully be designated as a neighbourhood forum for neighbourhood planning

purposes.

Although the motivations of those involved (in seeking to establish a wider body, including
persons from outside the parish) appear understandable, the legislation simply does not
provide for such an arrangement. As result, it seems clear that BTC, BPNF and Torbay
misdirected themselves on this point (notably in the officer report purporting to deal with

the process on re-designation).

The DC/UV Report goes on, however, to suggest that, “The designation of that
neighbourhood area had the effect of making Brixham Town Council the legitimate body
for neighbourhood planning for the additional areas within the boundary of the
neighbourhood area... given that the neighbourhood area was designated properly and
that Brixham Town Council was the legitimate body to prepare the neighbourhood plan,
this should not compromise the plan, providing the issue is acknowledged and any

necessary amendments are made”.

With respect neither that contention, nor the rationale therefor are made explicit or justified
and, in any event are erroneous. That argument would require that (a) the designation of
Brixham Peninsula as a neighbourhood area was valid in and of itself, and (b) that BTC in

fact prepared the draft BPNP as submitted. Neither proposition hold good.

The officer report to the forthcoming extraordinary full council meeting seeks to deal with
these points at paragraph 1.4, stating: “The Brixham Peninsula Neighbourhood Plan (‘the
Plan’) has been submitted by Brixham Town Council (‘the Town Council’) and prepared
by the Brixham Peninsula Neighbourhood Forum (‘the Forum’) who are a subsidiary of
the Town Council. The Town Council is a parish council within the terms of the Local

Government Act 1972 and is therefore the relevant, or ‘Qualifying Body’, for the purposes
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of section 38A(12) of the 2004 Act. A parish council is entitled to submit to the LPA a
proposal for the making of a neighbourhood plan for the whole or part of its area, even
though the area extends beyond the Town Council administrative boundary to include the
villages of Churston, Galmpton and Broadsands. The Town Council is required to ‘lead’
on the Brixham Peninsula Neighbourhood Plan. Therefore whilst the Council designated
the Forum as a ‘Qualifying Body’ in December 2012 and re-designated in December 2017
there was not a legal requirement to do so. The Council is satisfied that the Plan was
lawfully prepared and submitted by Brixham Town Council and not by a third party, i.e. a
separate Neighbourhood Forum. A map of the designated area is shown in Appendix 4. It
should be recognised by the Council that the Forum has worked tirelessly to prepare the
Plan.”

With respect, that simply cannot be correct. In relation to the designation of Brixham
Peninsula as a neighbourhood area, Section 61G(1) of the Town and Country Planning Act
1990 (as amended) defines a neighbourhood area as, “an area within the area of a local
planning authority in England which has been designated by the authority as a
neighbourhood area; but that power to designate is exercisable only where (a) a relevant
body has applied to the authority for an area specified in the application to be designated

1

by the authority as a neighbourhood area...’

Section 61G(2) defines a relevant body as a parish council or, “an organisation or body
which is, or is capable of being, designated as a neighbourhood forum (on the assumption

that, for this purpose, the specified area is designated as a neighbourhood area)”.

As identified earlier, BPNF was not an organisation or body which was capable of being
designated as a neighbourhood forum. Accordingly, Torbay’s power to designate Brixham
Peninsula was only exercisable on an application from BTC.

That proposition simply does not appear to be supported by the evidence. I note that the
original designation application of 2012 did include the logo of BTC and stated that BTC
is a relevant body (that statement being expressly made for the purposes of Regulation
5(1)(c)). However, the application is made together with the application for designation of
BPNF as a forum, the statement of appropriateness under Regulation 5(1)(b) specifically
refers to the existence of BPNF as a factor in the appropriateness of designating the wider
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Brixham Peninsula (as opposed to the area of BTC alone), and it would be fundamentally
inconsistent for the application for designation of the neighbourhood area to come from a
different body from that applying for designation as a neighbourhood forum. In
consequence, the only realistic conclusion to draw is that the application was made by
BPNF and that Torbay therefore had no power to designate Brixham Peninsula on the basis

of the 2012 application.

| have noted that there was a further application for designation of the neighbourhood plan
area in 2017 (styled as a re-designation) made on BTC headed paper and signed by the
Town Clerk rather than the Chair of BPNF. However, both the application and the
subsequent resolution to re-designate made by Torbay are expressly reliant on the 2012
designation. Hence, it is hard to see how the earlier difficulty, identified above, is thereby
overcome. Further, even if it were to be suggested that Brixham Peninsula was successfully
designated following the 2017 application (rather than the 2012 application) the draft BPNP
would still not be lawful because it was submitted before the 2017 application was even

made.

The basic conditions statement submitted with the draft BPNP, a document (1) required
under the Regulations and (2) which forms part of the evidence at all post-submission
stages of the neighbourhood plan process must be key for any analysis of BTC's

involvement in the preparation of the draft BPNP.

Reading the document as a whole BPNF state that they are a wholly independent sub-
committee of BTC formed under s102(4) of the Local Government Act 1972. However,
such a contention is founded upon a fundamental misapprehension. By definition, a sub-
committee of a local planning authority (in this case the parish council) cannot be “wholly

independent”, as that section provides that:

“A local authority may appoint a committee, and two or more local authorities may
join in appointing a committee, to advise the appointing authority or authorities, or,
where the appointing authority or each of the authorities operate executive
arrangements, any executive of that or those authorities, or a committee or member of
that executive, on any matter relating to the discharge of their functions, and any such
committee (a) may consist of such persons (whether members of the appointing

authority or authorities or not) appointed for such term as may be determined by the
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appointing authority or authorities; and (b) may appoint one or more sub-committees

to advise the committee with respect to any such matter. ”

Paragraph 015 of the Neighbourhood Planning section of Planning Practice Guidance has
stated (since it was published on 6 March 2014), that, "Where a parish or town council
chooses to produce a neighbourhood plan or Order it should work with other members of
the community who are interested in, or affected by, the neighbourhood planning proposals
to allow them to play an active role in preparing a neighbourhood plan or Order. The
relationship between any group and the formal functions of the town or parish council

should be transparent to the wider public”

On 11 February 2016, Paragraph 015 was amended specifically to refer to the use of
s102(4), noting that non-councillor members of committees established under it will have
voting rights by the operation of s13(3) and (4)(e) of the Local Government and Housing
Act 1989.

There are no available BTC records that indicate how or when BTC resolved to create
BPNF as sub-committee of BTC. | am instructed that there are no public records that
provide any reference to BPNF being formally treated as a committee of BTC, whether
through s102(4) or otherwise. Notably, BTC did not act to appoint members to BPNF in
the same manner as it acted to appoint members to its committees at its annual meeting. At
the same time, BPNF’s formal constitution is that of a neighbourhood forum (not a sub-
committee of a parish council) and, notwithstanding certain references to it being
“subsidiary to BTC”, liaising with BTC, etc. it is nonetheless the constitution of a “wholly

independent” body with control in particular of its own membership.

In addition, had BPNF been acting as some form of an advisory committee to BTC, this
would be demonstrated by BTC itself taking decisions on the BPNP, perhaps having
received advice or recommendations from BPNF. In the context of neighbourhood plans,
the critical decisions would be the commencement of Regulation 14 consultation ahead of
submission and ultimately, the actual submission in accordance with Paragraph 1 and

Regulation 15. On those items, it may be noted that:

(1) BTC received reports from BPNF on 28 July 2016, 13 October 2016, 17 November
2016 and 12 January 2017, each of which told BTC that the Regulation 14 consultation
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would start shortly. The last of these reports referred to the size of the consultation draft
and the manner of the consultation. There is however no indication that those drafts
were before the members of BTC (in their capacity as such rather than as members of
BPNF) or that BTC decided any of the details of the consultation. In addition, it is to
be noted that BPNF itself did not meet formally in this period. In consequence, it would
appear that these decisions were taken by the BPNF Steering Group rather than the
Forum as a whole.

(2) I note that BTC did resolve to, “support the emerging Neighbourhood Plan” following
a presentation from members of BPNF and a question and answer session at its meeting
on 27 April 2017, and that resolution is quoted and relied upon in the basic conditions
statement. However, as BPNF's minutes indicate, the submission draft was not agreed
by BPNF until its meeting of 1 August 2017 and that meeting expressly stated that the
draft would be submitted by the Chair of BPNF as, is understood, what actually

occurred. That is distinct from BTC leading the process.

21 I note the wording included in the officer’s report to the extraordinary full council meeting
which seek in some way to try and address these difficulties. However, in my view the
summary observations by the officer’s report fail to address the difficulties outlined above.
Put shortly, there was no legal authority to designate the forum in this case and the officer’s
response does not address the issues around the making of the applications to Torbay, as a
whole. Indeed, the reference to BTC needing to “lead” on the BPNP does not accurately
reflect the requirements of the Regulations and Schedule 4B of the Act. Further, even if it
did, the detailed evidence from BTC which has been provided to me does not demonstrate
that BTC did in fact “lead” the process. These are jurisdictional matters which if the Council
simply proceed further with the process (including a referendum) would, upon the basis of
material that | have seen, be likely to give rise to the prospect of being rendered a nullity

by the Courts.

“Xeker Goo*\'—-)

PETER GOATLEY

No 5 Chambers
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IN THE MATTER OF

LAND AT INGLEWOOD (PREVIOUSLY
KNOWN AS WHITE ROCK), BRIXHAM
ROAD, TORBAY

ADVICE

Anne Harrison
DAC Beachcroft LLP
Portwall Place
Portwall Lane
Bristol
BS1 9HS
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Agenda Item 4
Appendix 4

Statement from Brixham Peninsula Neighbourhood Forum
Chairman and Councillors

| am addressing you tonight as Chairman of the Brixham Peninsula Neighbourhood
Forum representing the qualifying body of Brixham Town Council.

Our Plan, similar to the two other Plans being presented, is the culmination of many
years of diligent endeavour by Volunteers. Recognising in 2008 that there was an
opportunity given by the Localism Act to shape our area in planning terms, we
produced our Town Design Statement. This was then used to gain Front Runner
Funding for our Neighbourhood Plan.

The villages of Churston, Galmpton and Broadsands decided to join with the Town of
Brixham and our combined Brixham Peninsula neighbourhood area was formally
designated in 2012.

At this point I must record my gratitude to the handful of volunteers, those Working
Group members named on the front inside cover of our Plan who have worked
tirelessly to communicate the aspirations of the communities through the words of
the submitted Plan.

People from the communities came forward to identify what made their areas
special, what needed to be improved and what needed to be retained.

There is clear direction on how Brixham Town Centre and the very important
Brixham fishing industry should develop, and we have a Master Plan covering this
included as part of the plan. There is also a clear plan for delivering more housing
than required by the Local Plan.

Equally, developments like these are matched by the safeguarding put in place to
protect environmental assets including the countryside, important bats and the
coastal waters. This is why our consultation evidenced an overwhelming majority of
support for our submitted plan.

We are particularly proud that having carefully followed the expert advice we
received, that Statutory Consultees such as Natural England provided glowing
reports endorsing our work.

We are also pleased to note that the Examiner concluded that it was unnecessary to
delete any of our submitted policies. We have been working with your Officers on
modifications for some of our Policies and | can confirm that we are in agreement
with 99% of these. However, there is one part of one Policy on which we disagree
and the scale of disagreement is significant, but this will not be resolved tonight.

So in summary, because of the size of our area and the planning constrains faced,
we found ourselves producing a document more similar to a mini local plan than a
typical neighbourhood plan. This provided the opportunity for us to seek external
grant funding and external grant assisted technical support. The submitted plan
drew on this and took input from the Princes Foundation, the global planning
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consultancy AECOM, the bat survey experts Greena Ecological Consultancy, a
neighbourhood plan Examiner Liz Beth, local designers MTA Architects, the list goes
on and on.

We really do hope the work undertaken will benefit not just our area, but Torbay as a
whole for years to come. | therefore wholeheartedly ask you show that our Council
supports the community we all represent. Please support our plan proceeding to
referendum so we can successfully complete the important final step in this long
process.

Thank you.

Jackie Stockman

Chair Brixham Peninsula Neighbourhood Forum
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